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JURISDICTIONAL STATEMENT 

This appeal follows from a judgment and Order by District Judge 

George B. Daniels, approving again a class action settlement following a Rule 

23(e) fairness hearing on January 7, 2008 (SJA-1-5)1, pursuant to this Court's 

Summary Order of October 2, 2007 ("Summary Order"), which had vacated 

the District Court's prior approval of the settlement and remanded for 

additional mail notice to be given "in an expeditious manner."  (SJA-6-7.)  In 

the Summary Order, this Court retained jurisdiction over any further appeal 

(to be considered without oral argument), and set an expedited schedule for 

supplemental briefing. 

                                        

1  References to "SJA - #" are to the Supplemental Joint Appendix. 
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ADDITIONAL ISSUE PRESENTED 

Whether the District Court properly concluded that Generali 

complied with this Court's instruction in the Summary Order that notice by 

first class mail be sent to all class members whose names were known by 

appellee Generali.  2  (SJA-6-7.)  

                                        

2  The Summary Order provided that on remand "appropriate notice may be 
given in an expeditious manner" and that further proceedings be conducted 
"consistent with" the Summary Order.  In their January 29, 2008 
submission ("Suppl. Obj. Br."), Appellants have taken the Summary Order 
as a broad invitation to re-argue virtually every matter raised in the 
briefing that preceded the Summary Order.  We have striven not to repeat 
our prior responses in respect of issues Appellants raise once again, and 
will, instead, respectfully rely on our earlier submissions.  These include 
our Brief for Dependant-Appellee dated August 2, 2007 ("Gen. Appellee 
Br."), as well as two briefs responding, respectively, to filings made at the 
close of the prior briefing by two amici.  See Brief in Opposition to Albert 
Lewis's Amicus Curiae Submission, dated September 14, 2007, and Brief 
in Response to Amicus Curiae Brief Filed in Support of Plaintiffs-
Appellants, dated August 22, 2007 (responding to NYLAG's submission). 
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SUPPLEMENTAL STATEMENT OF FACTS  

This Court's Summary Order mandated that "appropriate notice [] 

be given in an expeditious manner" as the extensive worldwide notice plan 

previously undertaken did not include mail notice to class members whose 

names and addresses were known by Generali.   (SJA-7.)  Class Counsel 

promptly proposed to the District Court a form of class notice (including a 

claim form) and a mailing plan.  (SJA-8.)  On October 23, 2007, the District 

Court conducted a hearing to consider the planned notice and, over the 

Appellants' objections, approved the proposed form and plan of mail notice.  

It also ordered compliance with the notice program by November 26, 2007, as 

directed by the Summary Order.  (SJA-8-9.)   

In the weeks preceding the mailing, Generali made a significant 

effort to compile a comprehensive list of names and addresses of possible 

class members.  (SJA-10-15.)   A.B. Data Ltd. then timely effected notice to 

more than 52,000 persons who, directly or through their representatives, 

received notice of the settlement and the attached claim form, by first class 

mail, as instructed by this Court in the Summary Order.  (SJA-16-34.)  In 

further compliance with the Summary Order, on January 7, 2008, the District 
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Court held a fairness hearing where it again approved the settlement, finding 

that "the notice that was sent out was consistent with [this Court's] remand 

and mandate".  (SJA-63 at 62.)3 

Appellants' new submission contains no substantive objection or 

argument to the mail notice conducted in response to this Court's remand.4  

Rather, they expend the bulk of their efforts reiterating the arguments they, 
                                        

3  As of February 13, 2008, in the wake of the mail notice program,Generali 
received approximately 16,600 additional pieces of correspondence from 
potential class members.  Approximately 38 percent of a sample of some 
6,700 of these have been preliminarily reviewed and were determined to 
be duplicates of claims filed prior to the mail notice.  As we have noted 
before, approximately 30,000 applications under the settlement had been 
received as a result of the initial worldwide notice plan.  See Gen. 
Appellee Br. at 27-28.  As often happens, many such communications 
arrived shortly before the deadline, as can be inferred from the report to 
the District Court that, as of December 20, 2007, approximately 5,500 
pieces of correspondence had been received. (SJA-37 at 5.) 

4  Appellants only state that they "are not in a position to confirm or 
challenge [] representations" made with regard to the number of mailings 
made. (Suppl. Obj. Br. 22 n.9)  Indeed, the District Court found that the 
"notice was [in fact] consistent with what was represented to [the Court]" 
(SJA-64 at 63), notwithstanding the Appellants' contrary insinuations.  
(Suppl. Obj. Br. 22 n.9.)  Alice Fischer, who appeared in Court 
represented by counsel and whose alleged failure to receive notice was 
raised before the District Court, had already chosen to opt out of the very 
settlement about which her lawyer complained she had not received 
written notice.  (SJA-63 at 61.)   
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and their two amici, previously made to this Court.  Nothing they offer 

justifies withholding approval of this settlement. 



6 

 

ARGUMENT 

I. THE DISTRICT COURT PROPERLY CONCLUDED THAT 
THE MAIL NOTICE SENT WAS CONSISTENT WITH THIS 
COURT'S INSTRUCTIONS IN THE SUMMARY ORDER 

As noted, the most recent notice was sent by first class mail to 

more than 52,000 persons the world over, directly or through their chosen 

representatives.5  See SJA-16-20 (detailing the mailings by the notice vendor).  

In addition, the settlement website was further updated to reflect these most 

recent events.  (SJA-19.)  In the wake of this mailing, approximately 16,600 

new pieces of correspondence have been received, although a review of a 

significant portion of these showed that close to 40 percent may be 

duplicative of previous applications.  Four additional objections were 

received, as well as 256 opt-outs as of the filing deadline of December 26, 

2007.  (SJA-37 at 5.)  

                                        

5  Mail notice addressees included 49,326 individuals and 97 legal and 
institutional representatives worldwide representing 3,155 potential class 
members.  (SJA-18.)  This supplemental mail notice is in addition to 
notice already provided pursuant to the worldwide notice plan, the details 
of which were previously catalogued before this Court.  See, e.g., Gen. 
Appellee Br. at 36-37.   
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We respectfully submit, therefore, that the District Court's 

conclusion that this Court's instructions with regards to notice have been 

complied is unassailable.  See SJA-64 at 63 and SJA-63 at 62 ("[f]ind[ing] 

that the notice was consistent with what was represented  . . . and [] approved 

to be sent out as notice on October 23, 2007" and as such, "consistent with the 

Second Circuit's remand and mandate"). 

II. APPELLANTS OFFER NO VALID REASON FOR THIS COURT 
TO WITHOLD APPROVAL OF THIS SETTLEMENT  

In challenging the notice, Appellants make broadly the same 

objections about its form and content that they already advanced before this 

Court and before the District Court prior to the Summary Order but raise no 

substantive argument before the District Court or here concerning compliance 

with the Summary Order.  In addition, Appellants again criticize the 

International Commission on Holocaust Era Insurance Claims ("ICHEIC"), 

and focus on what they assert are instances of Generali's unsatisfactory 

resolution of claims.  We had shown in the District Court and in previous 

submissions to this Court that these were all instances in which the Objectors 

(or their amici) simply disagreed with ICHEIC rules or were unhappy that in 

particular cases a vehement belief that someone in a claimant's family "must 
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have" had a Generali policy remained, after a search of Generali's records, 

unsupported by evidence sufficient to meet even ICHEIC's relaxed standards 

of proof.  In respect of the matters Appellants raise here once again, we will 

respectfully rely on our previous submissions. 

A. The Supposed Unintelligibility of Notice 

The principal issue related to the notice pressed by Appellants is 

its supposedly confusing and allegedly misleading nature. (Suppl. Obj. Br. 

58-61.)  The content of the mail notice is however not materially different 

than the form of notice previously before this Court.  Appellants reiterate that 

the notice does not say, as they would wish, that prior ICHEIC denials will be 

"legally binding."  (Suppl. Obj. Br. at 59.)  But there is nothing in the 

settlement that "legally binds" claimants to a previous ICHEIC decision; and 

this argument, including Appellants' proposed alternative language, was 

considered and fully ventilated twice before the District Court.  (Suppl. Obj. 

Br. 59) ("Appellants urged the Court to require a statement . . ."); (SJA-49 at 

31) ("[Appellants] understand the court rejected [their] argument on the 
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content of the notice at the time [Appellants] made it in October").6  The form 

of notice was approved both times, because as the District Court correctly 

found, nothing "give[s] any indication that [those whose claims were 

previously denied by ICHEIC] don't understand the nature of the notice and 

what choices they have."  (SJA-53 at 39.)  See also (SJA-8.)  The notice 

approved by the District Court states plainly:  

Any Class Member may submit a Claim Form 
even if a prior Claim Form was denied by 
ICHEIC (the International Commission on 
Holocaust Era Insurance Claims).  However, it is 
likely the claim will be denied again unless the 
Claim Form includes new information. 

(SJA-22.) (bolded in original). The District Court was well within its 

discretion in approving this neutral statement instead of the language 

Objectors proposed. 

                                        

6  Appellants grudgingly concede at the margin (Suppl. Obj. Br. 19 n.6) that 
claimants for whom no policies could be found in the ICHEIC process can 
nonetheless recover in "theory" under the settlement, but now say that this 
would not happen in practice because Generali's files are supposedly 
closed.  This argument is wrong too, and constitutes, at most, yet another 
unsupported slap at the ICHEIC process, at Class Counsel's due diligence, 
or at the Court's capacity to supervise the settlement.   
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Appellants' contingent argument — that by not including the 

language they suggested, the claim form accompanying the mailed notice 

somehow gave the impression that the District Court was "endorsing" the 

settlement and encouraging the filing of claim forms (Suppl. Obj. Br. 60) — 

is also baseless.  Nothing in the notice "endorses" the settlement, and "despite 

the objections previously made, and made more recently," the District Court 

properly found that "the content of the notice [was] sufficient and adequate 

and reasonable to notify the claimants of the nature of the settlement and its 

consequences."  (SJA-64 at 64.)   

Appellants also argue that the language in the claim form that 

was mailed out is misleading because it implies that claims based on 

anecdotal evidence will be validated, even though under ICHEIC, they say 

again, this was not the case.  (Suppl. Obj. Br. 60); (SJA-55-56 at 45-46) 

("[M]ost of this argument we went through before the first time.").  

Appellants' contention that anecdotal evidence was disregarded in ICHEIC is 

unsupported.  Indeed, one of Objectors' amici offered the case of an 
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individual whose claim was granted in an ICHEIC appeal on anecdotal 

evidence alone.7  In any event, Appellants' many grievances with ICHEIC are 

irrelevant to the settlement or this appeal.  As Judge Daniels noted, it is the 

District Court that has supervision over the process to ensure that reasonable, 

reliable new evidence that is presented in support of a claim is not arbitrarily 

rejected.  (SJA-56 at 45-46.)8 

Relying on a letter from a new objector, Mr. David Grinstein, 

Appellants' additional notice-related charge is that it does not contain an opt-

out or objection form.9  (Suppl. Obj. Br. 60-61.)  However, Appellants 

                                        

7  As we previously noted, this was the case of an ICHEIC tribunal granting 
a claim for recovery on a policy claimed to have been owned by the father 
of Miklos Griesz, a NYLAG client, because Generali located a policy for 
his mother, thus, in the appellate arbitrator's view, rendering it "plausible" 
(which was all that was required under ICHEIC's relaxed evidentiary 
standards) that his father may have had a Generali policy as well, although 
no record of such policy existed.  See Brief in Response to Amicus Curiae 
Brief Filed in Support of Plaintiffs-Appellants at 4-7 and ASSA-8 ¶ 49. 

8  Appellants even fault the District Court for not supplying data as to how 
many applications are considered valid claims (Suppl. Obj. Br. 23), 
attacking the claim process even before it has begun.   

9  Despite having no evidence of any Generali policy in his family or any 
evidence for his ambitious historical contentions, Mr. Grinstein disputes 
the estimates made by a task force of ICHEIC experts based on available 

(cont'd) 
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remained silent about this issue at the October 23, 2007 hearing when the 

form of notice was being considered by the District Court and waited to make 

the argument at the January 8, 2008 fairness hearing, after the worldwide 

mailing of notice had been completed.  This alone would be enough to reject 

this argument.  Moreover, Appellants offer no authority that opt out or 

objection forms are required.  Rather, "[c]ontrary to [Appellants'] claim, due 

process [does] not require the court to include an opt out [] form in the notice 

to the Class."  Patrowicz v. Transamerica Homefirst, Inc., 359 F. Supp. 2d 

140, 152-53 (D. Conn. 2005).  See also Marriott v. County of Montgomery, 

228 F.R.D. 133 (N.D.N.Y. 2005); In re the Prudential Ins. Co. of Am. Sales 

Practices Litig., 962 F. Supp. 450, 531 (D.N.J. 1997), aff'd, 148 F.3d 283 (3d 

Cir. 1998).  Those who chose to object and/or to opt out understood their 

options and how to exercise them perfectly well – they are cogently explained 

________________________ 

(cont'd from previous page) 

historical evidence, and presses his view that there may be more Generali 
policies in Poland than ICHEIC estimated.  (SJA-181-183.)  In any event, 
Mr. Grinstein's disagreement with ICHEIC's historical analysis is of no 
consequence to this settlement in which every documented claim related to 
a policy issued in Poland (or anywhere else within the reach of this 
settlement) will be paid.  
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on page 3 of the notice under "EXCLUSIONS FROM THE CLASS" (SJA-24) 

and as confirmed by the 256 opt-outs received.  (SJA-20.)  See Prudential Ins. 

Co. of Am. Sales Practices Litig., 962 F. Supp. at 531 (number of opt outs 

demonstrated no need for inclusion of opt out form). 

B. The Misguided Super Spuds Argument Again 

Appellants' repeated argument that the scope of the release in the 

Settlement violates National Super Spuds, Inc. v. New York Mercantile 

Exchange, 660 F.2d 9 (2d Cir. 1981), has already been addressed before this 

Court.  (Gen. Appellee Br. at 30-35.)10  And Appellants offer no new legal 

                                        

10  Appellants separately claim the settlement offers no benefit to class 
members because Generali entered into a "secret side agreement" with 
ICHEIC to pay claims in excess of $100 million.  (Suppl. Obj. Br. 17 n.4.)  
But nothing in the letter they cite in support of this contention can be 
reasonably construed as an "agreement".  See A-615.  Nor was the letter, 
delivered in connection with Generali's providing ICHEIC $ 100 million in 
November of 2000, in any way "secret", having been broadly discussed in 
ICHEIC and provided to plaintiffs (one of whom was, and continues to be, 
represented by Appellants' counsel) in discovery.   
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authority11 or argument to challenge the conclusion that there is complete 

congruity between the release and the entitlement to compensation. 12 

                                        

11  Appellants continue to rely (Suppl. Obj. Br. 54-55) on the same case law 
they offered previously to this Court.  As noted in the earlier briefing 
round, each of these cases is readily distinguishable.  See Gen. Appellee Br. 
at 31 n.30.  

12  Appellants now indulge in some artful attempts to create a Super Spuds 
argument where none exists.  First, they categorize the class of potential 
beneficiaries, arguing that the settlement releases claims by Jewish 
claimants in exchange for benefits to a supposedly "new" group of 
individuals, non-Jewish Holocaust Victims.  (Suppl. Obj. Br. 61-62.)  This 
does not even raise a Super Spuds issue because it does not identify any 
group whose claims are being compromised without entitlement to 
compensation: Jewish and non-Jewish Holocaust Victims — a defined 
term never linked solely to religious affiliation — were always equally 
entitled to compensation and equally covered by the release.  And, if 
Generali were to receive unsupported applications from persons in 
territories where Generali never sold policies or that are otherwise not 
compensable under the settlement (see Suppl. Obj. Br. 62 n.26), these will 
be denied without any ill effect on applicants (of any religion) entitled to 
recovery.  Second, Appellants charge (id. 57) that the release extends to 
Generali's subsidiaries, supposedly without compensation, in yet another 
attempt to invent a category to shoehorn into a Super Spuds argument.  But 
here too they fail to identify any group whose claims are being 
compromised without entitlement to compensation.  Documented claims 
against these often long-defunct pre-war local subsidiaries or affiliates (for 
whom Generali would ordinarily not be liable) are all clearly encompassed 
by the settlement, and this argument therefore does not raise a Super Spuds 
issue.   
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The unsupported argument that the settlement violates Super 

Spuds because "tens of thousands" of policies may be found to exist if further 

discovery was ordered and therefore that these speculative claims are being 

released for no consideration (Suppl. Obj. Br. at 52) has already been 

addressed.  (Gen. Appellee Br. 34-35.)  This too is not a Super Spuds 

argument, but a veiled and unsupported complaint about the quality of Class 

Counsel's due diligence or the District Court's capacity to supervise the 

implementation of the Settlement.  Appellants' renewed argument (SJA-43 at 

18-19) that the large amount of supposedly unpaid "Jewish" Generali policies 

(based on Mr. Zabuldoff's misguided hypotheses 13) renders the amount of 

                                        

13  Appellants avail themselves of yet another submission by Sidney 
Zabludoff who estimates that there are 110,000 "Jewish" Generali policies 
that remain unpaid.  (Suppl. Obj. Br. 3 n.1; SJA-77-83.)  Many facets of 
Zabludoff's submission are subject to challenge.  For one, his estimate is 
grounded on alleged research in European archives for which he offers no 
explanation.  Indeed, some of his estimates are not only speculative, but 
demonstrably erroneous to the naked eye.  For example, the bedrock of his 
analysis are the 56.1 million policies in force in all of Europe, which 
include some 45 million policies (or more than 80 percent of the 56.1 
million total) in the German, Dutch and Belgium markets which have their 
own national arrangements for the repayment of Holocaust-era claims and 
for which, as a result, Generali was never responsible either in ICHEIC or 

(cont'd) 
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compensation inadequate is incongruous with this open-ended Settlement, 

where all validated claims will be paid based on standards set out in the 

Settlement and no "fixed fund" is to be apportioned based on an uncertain 

number of valid claims to be submitted. 14   

________________________ 

(cont'd from previous page) 

in this settlement.  See A-230-231. This alone improperly inflates his 
estimates of the Generali policies supposedly left "unpaid" – 110,000 in 
his view – by some 5 times.  But in Generali's case, we can count (not 
estimate) its total policies in force in 1936 (Jewish and non-Jewish, 
Eastern and Western Europe alike) at about 89,000, a number verified by 
independent auditors and representing names which were all offered by 
Generali to ICHEIC for publication after ICHEIC (with the help of Yad 
Vashem, the Holocaust Museum in Jerusalem) determined, in its discretion, 
which of those might have a possible connection to the Holocaust.  (Gen. 
Appellee Br. 13-14.)  Zabludoff's estimate that Generali's "Jewish" policies 
alone are higher by 21,000 than this total is an absurdity where Jews were 
but a small percentage of the total population of pre-war Europe.   

14  The suggestion that payments will be based on some "mysterious and 
completely undocumented" standard is as untenable and unsupported here 
as it would be in the ICHEIC context.  (Suppl. Obj. Br. 58.)  Some 
Objectors may be displeased that under those standards their own 
individual applications, unlike the applications of thousands of others, 
yielded less than what they believe they are entitled to receive.  But that 
does not render the objective standards in the settlement "mysterious" or 
"undocumented".   
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C. ICHEIC's Alleged Failings, No Matter How Often 
Repeated, Remain Wholly Irrelevant to this Settlement 

A substantial part of Appellants' brief is devoted, once again, to 

criticizing ICHEIC, the work that it performed, and its composition.  (Suppl. 

Obj. Br. 24-29; 38-40.)  These re-arguments, which Appellants raised again at 

the latest fairness hearing (SJA-48), have already been addressed in our 

previous submission. (Gen. Appellee Br. at 8-20.)15  And none of the charges 

which Appellants level at ICHEIC renders ICHEIC's performance relevant to 

this Settlement.  The Settlement is not dependent on ICHEIC's performance, 

and the District Court retains supervisory authority over a claims process that 

will continue to be monitored by Class Counsel.  

                                        

15  Appellants would have preferred that a larger portion of certain archives 
had been reviewed by ICHEIC and suggest that ICHEIC did not have 
"access" to Generali's subsidiary records (as if Generali had withheld 
them), which would have shown, they assert, that Generali turned over 
customer information to the Nazis.  (Suppl. Obj. Br. 26-27.)  As before, 
they offer nothing to support these charges.  And Generali never made a 
secret that it does not have such local records, which were likely lost in 
Eastern Europe after a world war and Communist takeovers.  See A-472-
76. 
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D. ICHEIC Standards Were Applied Appropriately 

Appellants incorporate the arguments in the amici filings 

previously made in this Court by Albert Lewis and the New York Legal 

Assistance Group ("NYLAG").  (Suppl. Obj. Br. 30-38.)  We responded fully 

to those arguments before.16  In short, there were no "phantom rules", an 

invention of the single ICHEIC arbitrator, Mr. Lewis, who chose to disregard 

the rules he was supposed to follow, and apparently took umbrage at 

ICHEIC's respectful efforts to call this to his attention.  And there was no 

such "negative evidence" used to deny supposedly valid claims, but 

reasonable evidentiary rules adopted in ICHEIC, based on audited records, 

with which Appellants disagree.  See Brief in Opposition to Albert Lewis's 

Amicus Curiae Submission and Brief in Response to Amicus Curae Brief 

Filed in Support of Plaintiffs-Appellants, respectively.   

                                        

16  As this Court may recall, it granted these two amici permission to make 
filings at the close of the previous round of briefing.  Generali responded 
separately to each such submission.  See note 2, supra.  In the course of 
the latest notice proceedings, Mr. Lewis filed again as amicus to the 
District Court (SJA-145-179) and NYLAG made an independent objection 
to Judge Daniels (SJA-267-272.)  Both were substantially similar to the 
filings they previously made as amici in this Court.   
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Appellants piggyback on Lewis's charges to argue that the claim 

of Jack Rubin (a previous objector on appeal)17 for property insurance was 

denied by some other arbitrator in Israel applying Lewis's non-existent 

"phantom rule".  (Suppl. Obj. Br. 33-35.)  We have already provided a full 

account of what Generali knows about the handling of Mr. Rubin's claim and 

his subsequent appeal to an independent arbiter.  See A-239-241.  In short, Mr. 

Rubin's property claim was considered in a reasoned decision, and denied for 

lack of evidentiary support that a casualty policy (allegedly issued by a 

Generali subsidiary) was in effect at the time a covered event took place.   

Appellants now rely on the case of Hanna Hareli's (one of the 

new objectors) as an example of supposedly "negative evidence" used by 

ICHEIC.  (Suppl. Obj. Br. 37-38.)  This simply reiterates the instances raised 

by NYLAG in its previous submissions to this Court, which instances, as we 

had noted previously, NYLAG reviewed at ICHEIC's highest levels, 

                                        

17  A full account of Generali's handling of the claims of Alex Moskovic, 
David Mermelstein, Irene Mermelstein, Fred Taucher and Hans 
Lindenbaum has also previously been provided to this Court.  See A-234-
242. 
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prompting an express and detailed response by ICHEIC's Chairman, 

Lawrence Eagleburger.  See Brief in Response to Amicus Curiae Brief Filed 

in Support of Plaintiffs-Appellants at 8-10.  As noted, these cases were all 

decided on the basis of evidence which ICHEIC, after full consideration of 

the issue, expressly permitted to be used to show that certain policies ceased 

to be in effect before the relevant Holocaust period, and therefore not 

compensable.  See id. at 7-9.  Ms. Hareli even asked and received a full and 

binding appellate hearing in the ICHEIC process, affirming the determination 

about which Appellants continue to complain.   

E. The District Court Properly Concluded That Discovery of 
Generali's Records Is Not Warranted 

Appellants contend again that the settlement should be rejected 

because it did not require Generali to disgorge information about Jewish 

policy holders that they charge Generali systematically provided to the Axis 

authorities – an accusation that continues to be wholly unsupported.  The 

latest iteration of this charge relies on a misconstruction of one page of an 
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ICHEIC audit report of certain Generali records pertaining to the pre-war 

Italian market.18  (Suppl. Obj. Br. 40-44.) 

There is no evidence that Generali systematically identified its 

policyholders as Jewish, or to impugn the conclusion Class Counsel reached 

after exhaustive due diligence that the pre-war policies still available to 

Generali (i.e., "water copies" of the initial pages) do not reflect information 

about the insured's or beneficiary's religion.  The one page of an audit on 

which Appellants now focus references 32 individuals in Generali's Italian 

records (covering some 90,000 total insureds) who "declared" themselves to 

be Jewish after 1938 (SJA-259), pursuant to a rarely-followed Italian law 

enacted in 1938 that required customers to self-identify as a condition to 

engaging in certain insurance transactions.  It is preposterous to suggest that 

these 32 instances of self-identification -- reflected in a public audit report 

generated in the ICHEIC process -- confirm Appellants' unsubstantiated 

                                        

18  An audit report that, by Appellants' own admission, was publicly available 
as early as March 20, 2007 but was conveniently brought to the Court's 
and the parties' attention fewer than twenty-four hours before fairness 
hearing.  (SJA-45 at 22.)   
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charges that Generali systematically collected information about its 

customers' religion and shared it with the Nazis.19  Rather, the audit report 

demonstrates the lengths to which ICHEIC and Generali went to identify 

possible Holocaust victims, publish their names, and locate heirs.  (SJA-41 at 

14.) 20 

F. Unsupported Assertions of Fraud and Deceit by Generali 
Have Nothing to do with the Settlement 

Finally, Appellants' continue to inveigh against Generali.  (Suppl. 

Obj. Br. 45-48.)  But there was no fraud, let alone a "pattern of fraud" by 
                                        

19   Appellants also make out-of-context charges that during the War Generali 
"identified" two customers as Jewish.  (Suppl. Obj. Br. 44.)  But as we 
previously pointed out, nothing in the letter comes close to showing who 
"identified" the customers as Jewish.  (Gen. Appellee Br. at 19.) 

20  Although Appellants obtained an amendment to the settlement (Gen. 
Appellee Br. at 22-23) on express representations to the District Court that 
no more than a few months would be necessary to determine if Bad 
Arolsen archival information contained information about Generali's pre-
war policies, they now revert to the position that no negotiated settlement 
of any Holocaust-related claim is justified until some unspecified future 
time when what they regard as sufficient information is publicly available.  
(Suppl. Obj. Br. 19-20 n.7.)  But as the District Court correctly pointed out, 
"there is no basis . . . to conclude . . . that further time consuming or costly 
investigation could reasonably lead to significantly greater recovery and 
that the likelihood of a greater recovery is somehow made less available 
because of the absence of further diligence."  (SJA-64-65 at 65.) 
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Generali against Jewish policyholders.  Appellants offer no support for their 

repeated contention that Generali "removed funds it received from Central 

European customers in the 1930's to safe havens like the United States" and 

therefore must have misrepresented the historical fact that its assets and 

business were nationalized by Communist governments in Eastern Europe. 21  

And Appellants' charges about "reinsurance" (Suppl. Obj. Br. 46-47) are not 

only unsupported, but entirely irrelevant where Generali has never disclaimed 

(in ICHEIC or in this settlement) payments as a result of supposed 

reinsurance.  All Appellants cite to support these charges is their own 

counsel's unsupported letter to then-Attorney General Reno in September 

2000.  (A-261-264.)22 

In short, Appellants' complaint is that ICHEIC (or this settlement) 

did not procure records that might be useful to their counsel in some possible 

                                        

21  Appellants persist in pointing to Generali's use of Hollerith cards after 
1936, apparently based on the preposterous notion that Generali must 
somehow be culpable because punch card technology was also used by the 
Nazis. (Suppl. Obj. Br. 46 n.20.) 

22  The same unsupported letter is the basis of many of Appellants' other 
repeated arguments.  See Suppl. Obj. Br. 47-48 (citing A-261-264). 
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future litigation against third parties.  See Suppl. Obj. Br. 47 n.21. That is 

certainly not a basis to disapprove the settlement. 23  

                                        

23  Finally, Appellants argue that the argument that the Class Counsel and 
settling plaintiffs are inadequate class representatives (Suppl. Obj. Br. 53 
n.22) and that the settling plaintiffs have made no effort to establish that 
their claims were typical of the class.  (Suppl. Obj. Br. 23 n.10.)  That 
argument is not only wrong – the District Court certified a settlement class 
on a record (SJA-2-4) that Appellants do not come close to contradicting 
at this late stage – but is raised for the first time on appeal and has 
therefore been waived.  See Banco de Seguros del Estado v. Mut.  Marine 
Office, Inc., 344 F.3d 255, 264 (2d Cir. 2003) ("[a]n appellate court will 
not consider an issue raised for the first time on appeal.") (citations and 
quotation marks omitted).  In any event, this belated argument has nothing 
to do with the scope of the release or with the adequacy of notice.   
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CONCLUSION 

The District Court properly concluded that Generali complied 

with this Court's remand and mandate to provide expeditious and appropriate 

notice.  Appellants have raised no objection to withhold approval of this 

settlement.  
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